
Page 1 of 6 

Comparison Chart & Summary: Updates to 38 C.F.R. § 3.12 Character of Discharge Regulation 
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Topic Old § 3.12 New § 3.12 Notes 

(a) General 
rule 

If the former service member did not die 
in service, pension, compensation, or 
dependency and indemnity compensation 
is not payable unless the period of service 
on which the claim is based was 
terminated by discharge or release under 
conditions other than dishonorable. (38 
U.S.C. 101(2)). A discharge under 
honorable conditions is binding on the 
Department of Veterans Affairs as to 
character of discharge. 

If the former service member did not die 
in service, then pension, compensation, or 
dependency and indemnity compensation 
is payable for claims based on a period of 
service that was terminated by discharge 
or release under conditions other than 
dishonorable. (38 U.S.C. 101(2)) A 
discharge under honorable conditions is 
binding on the Department of Veterans 
Affairs as to character of discharge. 

- No substantive changes 
- Continues to hold that former 
SMs who received Honorable or 
General (UHC) discharges are 
under “conditions other than 
dishonorable” and therefore do 
not require a Character of 
Discharge (COD) 
Determination; OTH, BCD, DD 
require COD Determinations 

(b) Insanity 
exception 

A discharge or release from service under 
one of the conditions specified in this 
section is a bar to the payment of benefits 
unless it is found that the person was 
insane at the time of committing the 
offense causing such discharge or release 
or unless otherwise specifically provided 
(38 U.S.C. 5303(b)). 

No bar to benefits under this section shall 
be applied if VA determines that the 
former service member was insane at the 
time he or she committed the offense(s) 
leading to the discharge or release under 
dishonorable conditions. (38 U.S.C. 
5303(b)) Insanity is defined in § 3.354. 

- No substantive changes. 
- Clarifies that the relevant 
conduct is the offense(s) that led 
to discharge 
- Adds reference to definition of 
“insanity” 

(c) Statutory 
bars to benefits 

Benefits are not payable where the former 
service member was discharged or 
released under one of the following 
conditions: 
(1) As a conscientious objector who 
refused to perform military duty, wear the 
uniform, or comply with lawful order of 
competent military authorities. 
(2) By reason of the sentence of a general 
court-martial. 

Benefits are not payable where the former 
service member was discharged or 
released under one of the following 
conditions: 
. . .  
(6) By reason of a discharge under other 
than honorable conditions issued as a 
result of an absence without official leave 
(AWOL) for a continuous period of at 
least 180 days (38 U.S.C. 5303(a)). 

- No changes to (c)(1)-(5) 
- Removes “compelling 
circumstances” definition that 
applied only to (c)(6) (in italics 
in old rule) and creates a new 
definition now located at (e) 
(see below)  



Legal Services Center of Harvard Law School | Swords to Plowshares | National Veterans Legal Services Program    Page 2 of 6 

(3) Resignation by an officer for the good 
of the service. 
(4) As a deserter. 
(5) As an alien during a period of 
hostilities, where it is affirmatively shown 
that the former service member requested 
his or her release. See § 3.7(b). 
(6) By reason of a discharge under other 
than honorable conditions issued as a 
result of an absence without official leave 
(AWOL) for a continuous period of at 
least 180 days. This bar to benefit 
entitlement does not apply if there are 
compelling circumstances to warrant the 
prolonged unauthorized absence. . . . The 
following factors will be considered in 
determining whether there are compelling 
circumstances to warrant the prolonged 
unauthorized absence. 
(i) Length and character of service 
exclusive of the period of prolonged 
AWOL. Service exclusive of the period of 
prolonged AWOL should generally be of 
such quality and length that it can be 
characterized as honest, faithful and 
meritorious and of benefit to the Nation. 
(ii) Reasons for going AWOL. Reasons 
which are entitled to be given 
consideration when offered by the 
claimant include family emergencies or 
obligations, or similar types of obligations 
or duties owed to third parties. The 
reasons for going AWOL should be 
evaluated in terms of the person's age, 
cultural background, educational level 

(i) Compelling circumstances exception. 
This paragraph (c)(6) does not apply if 
compelling circumstances mitigate the 
prolonged unauthorized absence, as 
discussed in paragraph (e) of this section. . 
. .  
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and judgmental maturity. Consideration 
should be given to how the situation 
appeared to the person himself or herself, 
and not how the adjudicator might have 
reacted. Hardship or suffering incurred 
during overseas service, or as a result of 
combat wounds of other service-incurred 
or aggravated disability, is to be carefully 
and sympathetically considered in 
evaluating the person's state of mind at 
the time the prolonged AWOL period 
began. 
(iii) A valid legal defense exists for the 
absence which would have precluded a 
conviction for AWOL. Compelling 
circumstances could occur as a matter of 
law if the absence could not validly be 
charged as, or lead to a conviction of, an 
offense under the Uniform Code of 
Military Justice. For purposes of this 
paragraph the defense must go directly to 
the substantive issue of absence rather 
than to procedures, technicalities or 
formalities. 

(d) Regulatory 
bars to benefits 

A discharge or release because of one of 
the offenses specified in this paragraph is 
considered to have been issued under 
dishonorable conditions. 
(1) Acceptance of an undesirable 
discharge to escape trial by general court-
martial. 
(2) Mutiny or spying. 
(3) An offense involving moral turpitude. 
This includes, generally, conviction of a 
felony. 

Benefits are not payable where the former 
service member was discharged or 
released under one of the conditions listed 
in paragraph (d)(1) or (2) of this section.  
(1) Compelling circumstances exception 
is not applicable for:  
(i) Discharge in lieu of trial. Acceptance 
of a discharge under other than honorable 
conditions or its equivalent in lieu of trial 
by general court-martial.  

- Extends compelling 
circumstances consideration to 
moral turpitude and willful and 
persistent misconduct bars 
- Does not extend compelling 
circumstances exception to 
discharge in lieu of GCM or 
mutiny or espionage bars 
 
- Defines “persistent” as: 
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(4) Willful and persistent misconduct. 
This includes a discharge under other than 
honorable conditions, if it is determined 
that it was issued because of willful and 
persistent misconduct. A discharge 
because of a minor offense will not, 
however, be considered willful and 
persistent misconduct if service was 
otherwise honest, faithful and meritorious. 
(5) Homosexual acts involving 
aggravating circumstances or other factors 
affecting the performance of duty. 
Examples of homosexual acts involving 
aggravating circumstances or other factors 
affecting the performance of duty include 
child molestation, homosexual 
prostitution, homosexual acts or conduct 
accompanied by assault or coercion, and 
homosexual acts or conduct taking place 
between service members of disparate 
rank, grade, or status when a service 
member has taken advantage of his or her 
superior rank, grade, or status. 

(ii) Mutiny or espionage. Mutiny or 
spying.  
(2) Compelling circumstances exception 
is applicable for: 
(i) An offense involving moral turpitude. 
This paragraph (d)(2)(i) includes, 
generally, conviction of a felony.  
(ii) Willful and persistent misconduct. For 
purposes of this section, instances of 
minor misconduct occurring within two 
years of each other are persistent; an 
instance of minor misconduct occurring 
within two years of more serious 
misconduct is persistent; and instances of 
more serious misconduct occurring within 
five years of each other are persistent. For 
purposes of this section, minor 
misconduct is misconduct for which the 
maximum sentence imposable pursuant to 
the Manual for Courts-Martial United 
States would not include a dishonorable 
discharge or confinement for longer than 
one year if tried by general court-martial. 

• instances of minor 
misconduct w/i 2 years 
of each other; 

• instances of minor + 
serious misconduct w/i 2 
years; 

• instances of serious 
misconduct w/i 5 years. 

- In Federal Register, VA stated 
about “instance” that “multiple 
offenses that original from a 
single event or circumstances … 
as one ‘instance’” 
- Defines serious versus minor 
misconduct for purposes of the 
willful and persistent 
misconduct bar 

• “minor” = misconduct 
for which the maximum 
sentence under Manual 
for Courts-Martial 
would not include a 
dishonorable discharge 
or confinement more 
than one year if tried by 
general court-martial 

- Does not add reference to 
“willful” at 38 C.F.R. 3.1(n) 
- Removes (d)(5) bar for 
“homosexual acts” with 
“aggravating circumstances” 
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(e) Compelling 
circumstances 
exception 

[prior compelling circumstance definition 
existed at (c)(6)(i) and applied only to that 
statutory bar] 

The bar to benefits for prolonged AWOL 
under paragraph (c)(6) of this section and 
the two types of misconduct described in 
paragraph (d)(2) of this section will not be 
applied if compelling circumstances 
mitigate the AWOL or misconduct at 
issue. The following factors will be 
considered in a determination on this 
matter:  
(1) Length and character of service 
exclusive of the period of prolonged 
AWOL or misconduct. Service exclusive 
of the period of prolonged AWOL or 
misconduct should generally be of such 
quality and length that it can be 
characterized as honest, faithful, and 
meritorious and of benefit to the Nation.  
(2) Reasons for prolonged AWOL or 
misconduct. Factors considered are as 
follows:  
(i) Mental or cognitive impairment at the 
time of the prolonged AWOL or 
misconduct, to include but not limited to a 
clinical diagnosis of (or evidence that 
could later be medically determined to 
demonstrate existence of) posttraumatic 
stress disorder (PTSD), depression, 
bipolar disorder, schizophrenia, substance 
use disorder, attention deficit 
hyperactivity disorder (ADHD), impulsive 
behavior, or cognitive disabilities. 
(ii) Physical health, to include physical 
trauma and any side effects of medication. 
(iii) Combat-related or overseas-related 
hardship. 

- New definition of “compelling 
circumstances” that includes 
more factors than the prior 
definition that applied only to 
prolonged AWOL statutory bar 
- If “compelling circumstances” 
“mitigate” the misconduct, then 
the statutory AWOL bar or 
regulatory bars for moral 
turpitude and willful and 
persistent misconduct do not 
apply 
- Three categories of compelling 
circumstances that VA must 
consider 

• The categories are broad 
and identify many 
factors 

• There are some 
important factors, such 
as express consideration 
of experiences of 
discrimination or of 
sexual harassment, that 
are not included in the 
list 

• Removes reference to 
mental or physical health 
conditions being 
“service-incurred” 

• Removes direction that 
adjudicator consider 
how situation appeared 
to the veteran (i.e., 
subjective test) 
 



Legal Services Center of Harvard Law School | Swords to Plowshares | National Veterans Legal Services Program    Page 6 of 6 

(iv) Sexual abuse/assault. 
(v) Duress, coercion, or desperation. 
(vi) Family obligations or comparable 
obligations to third parties. 
(vii) Age, education, cultural background, 
and judgmental maturity. 
(3) Whether a valid legal defense would 
have precluded a conviction for AWOL or 
misconduct under the Uniform Code of 
Military Justice. For purposes of this 
paragraph (e)(3), the defense must go 
directly to the substantive issue of absence 
or misconduct rather than to procedures, 
technicalities, or formalities. 

 

(f) – (l)      - Subsections titled and 
renumbered. 

 
Other Notes 

- The new regulation goes into effect on June 25, 2024 
- Any claimant denied under the prior COD regulation can file a supplemental claim and receive a new decision 
- VA deems this a “favorable rule change” under 38 U.S.C. 5110(g) such that the effective date for benefits for any veteran approved under the 

new regulation will be assigned an effective date no earlier than June 25, 2024 
- In the Federal Register, VA stated that only the misconduct that led to discharge should be considered in the COD Determination, not other 

conduct that was not the basis for separation 
- Further subregulatory guidance and training is forthcoming on the new rule 

 
Federal Register publication of Final Rule available at: https://www.federalregister.gov/documents/2024/04/26/2024-09012/update-and-clarify-
regulatory-bars-to-benefits-based-on-character-of-discharge 
 
Disclaimer: This chart provides general information only. The chart does not constitute legal advice, and the chart is not a solicitation or offer for 
representation in any legal problem nor does it create an attorney-client relationship.  
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